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WOLLISTER DRUG €O, Agents,

Pay o little dewn -Baianos In

IMALL MONTHLY
PFAYMENTSR,

It will puy you W onll on us, -
I

VIS Mgt 9.

PORT 8T, TEL. 3
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BEER

HIN AT LABT!
Have your tried It yot?

WILL ICOUT M K

Which he declared that the doctor eould

grunted a Meense 1o practlce.

Uourt. The law, providing that a0 one

OB, NOBLITT
NOT GUILTY

Circuit Judge Finds No
Law to Convict,

Revocation of License Not a Bur
to His Practicing
Medicine,

——

Dr. Noblitt s again free to pursue the
practice of medicine in Hawaii Circult
Judge Humphreys rendered a decision
yesterday In favor of the physician in

"ot be prosecuted under the law for
practicing medicine “without a license’
Inasmuch as there was no penalty pre-
scribed In the Penwl Code by which Dr.
Noblitt could be prosecuted and con-
vietad,

There s a peculiarity in the laws sur-
rounding the practice of medicine In

port of the charges.
determining

General, as a member ex officio and

other members of

In hearing and
the charge prefe
#guinst the defendant, the Attorney!

president of the Board, acted in a qua-

sl judicial capacity, as did all-of the

the Board, callings

for the exercise of candid and impar-,

:;Hl Judgment and soQnid legal discre<
on,

Etate ex. rel. Hathaway ° vs.
Board of Health, 103 Mo. 22-28,

To sit in judgment upon the right of
one to practice a vocation which is the
source of support for himself and
family and for which he has quaiified
himself by education, study, observas
tlon and experiment, and to humiliate
and degrade him in the estimation of
the community by abrogating that
right, Is a responsibility which ought
not to be assumed by one who may—
even though he does not—direct and
control the prosecution. Where a senss
of common fairness does not tell us
what is right, the law at least should }
tell us what s wrong and telling us
prohibit it.

The law provides a penalty for prac-
ticirg medicine or surgerv, “without
having first obtained” a license as pro-
Vided by the statute. Practicing medl.

State

It not denounced nor is there any pen-
mity attached to it. It is true, as res
marked by Judge Bartlett In Coilister
“%. Fassett, 163 N. Y. 281, that “no ease
his a brother,” yet the case of Ex parts
MeXNulty, 77 Cal. 164, Is as much, like
the case at bar, both as to the facte
and the law under which It was sought
te sustain the conviction, as it Is pos-
sible for two cases arising in different
Juriadictions to be. In that case, Mec-
Nulty obtained the requisite license for
he practice of medicine in the State of
California, which license was subse-
quently revoked for unprofessional con-
duct. He continued to practice his pro-
fession after the revocation of his li-
cense and upon being convicted and
sentenced In the Superior Court of the
Clity and County of San Francisco ob-
tained his discharge in the Supreme

Hawall and the penalties attached for
non-compliance with the statutes. The
decision of the Clreult Judge hinges al-
mose entirely on & clause which pro-
Vides that no one shall practice medi-

chie without “first having obtained’” a
Heonne,

In the case of Dr. Noblitt
Was passed upon

he |
by an examining |

board of the Health Department and a |defendant was clearly within the mis-
‘ recommendation

made that he be
He then
tnined hin leense and practiced his
profession, until the Board took actlon

n his case and recommended by a |

'reselution 10 the Minister of the Inte-

rlor under the Republic of Hawall,
that the license be revoked because of |
alleged unprofessional conduct on the
part of Dr. Noblitt.

After being prosecuted In the lower
court for practicing medicine without |
& lleense which the doctor clearly did
not possess after its revoeation, a u-l
cent case was appealed to the Clmltf

'

shall practice medicine without “first
obtaining a llcense” provides no pun- |
ishment for viclations thereof, and the |
term “having frst oblalned™ reverts |
ek to the original lssuanee of a -

cense, Henece the decision of the Cir-

cult Judge.

The decision In full Is as follows: l|
The defendant W, B Naoblitt was In-

dicted at the November term. A, D.
W, of the Cireuit Court of the First
Clrouit, for practicing medicine con-

wary to law. On December 4th, 1599,
A& Judicial day of sald term, a stipula-
tlon for trinl in vacation, jury walved,
was filed by the Attorney General and
the defendant, Under that stipulation

the case wan heard by me at chambers

om the 19th day of December, A. D. 1900,
The laws of Hawasil provide in pub-
siance that no person shall practice
medicine or surgery as a profession In
the Hawallan Islands, without having
first obtained a license from the Minis-
ter of the Interlor, and that such -
cense shall only be granted upon the

written recommendation of the Board
of Health, that no person shall Tec-
smmmended by the Board of He for

& llcense to practice medicine or sur-
ory except upon the written report of

board of medical examiners which s
authoriged to examine all applicants
for sueh lloense. The laws furither pro-
vide that sald board of medical exam-
iners shall consist of three liconsed
physicians or suggeons to be appolinted
by the Minister of the Interior. Pro-
vislon I8 also made for the revocation
o a Neense to practice medicine and
surgery By the Minlster of the Interior
nt
dret, gross careiessness or manifest In.
capacity., such misconduct, careleancss
or incapacity hnvlng been proven to the
sntisfaction of the Board of Health and
by that body reported In writing to
sald Minister. The practice of medi-
¢ine and surgery “without having first
vbtained” the leoense before referred to
I denounced as & misdemeanor and is
altended with & severe penalty, It will

It s Milwaukeo's best'

. |
Besrybody knows what that means.

Oue larrel of 4 dosen quarts, §13.60.
e cnme of 4 dosen quarts, §9.00.
Une onse of 2 donen quarts, §6.00,

Delivered to any part of the ally.
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lnolulu Photo Supply Co.
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he obeerved that the right of an appli-
eant to & MHeense depends upon the re-
port of the board of medienl examiners,
all of whom are required (o be lleensed
physiclans and surgeons—that the
|right may be annulled by the Minister
lof the Interior upon the report of the
oard of Health, Independent of the
{bhoard of medical examiners, that a
|t jority of the Board of Health are
lnymen (section 88, Peral Laws, 1887).
It may be remarked In passing that
ithe Inw ¢reating the Board of Health
|l but one of the many |llustrations to
be found on our statute books of the
settled policy of those who controlbled
the destinies of the Republic of Hawali
to conter and make dominant all gov-
ernmental power and aunthority In the
Exscutive, None of the members of
the Board are slected by the people;
they are all appointed by the President
and to preserve and maintain the pow-
er and Influenee of the Executive in
this bhody-—theoretically Independent—
it im provided that the Attorney Gener-
al, whe I= alse appolnted by the Presi-
dent. shall be ex officio & member of
the Board.

The evidence adduced In this case
shows that on the 24 day of Mareh, A.
(3 1808 the defendant obtained [from
the Minister of the Interior a llcense In
| the manner required by law upon the
| written recommendation of the Board
lof Health, and that sald license was
| rovoked by the Minkster of the Interior
for his professional misconduct, on the
gith day of August, A. D, 1889, proven
o the satisfaction of (he Board of
Health, of which the defendant had no.
thee: and that since the revocation of
his lleense as aforvsald the defendant

has been ongaged In the practiee of
medicine as a profession. While the
ronclunion resched by the Board of

Henlth an to the case of this defendant
eannot be attacked collaterally, yet
the evidence offered by the prosecution,
pnot objected to by the defendant, and
heard by the Court s a legitimate and
proper subject of comment. That evi-
dence cloearly shows that the prosecu-
tlen of thia defendant before the Board
of Henlth wWihe innugurated upon
char preferred against jhim by the
Marshal of the Republle of Hawall In
his efMcial capacity. that the Marshal
is a subordinate of the Attorney Gen-
arnl and under his directlon and con-

trol. The Attorney Clenernl at that
time was #x officlo a member of, and
Prasident of the Roard of Health, He

presidled over the session of the Board
st which Judgment was passed upon
the defendant; he denied him an excep-
tion to his rullng and Anally, while stiil
‘In the chair made An argumgent in sup-

Ibench,

| Wheat 119; Daggett ve. State, 6§ Conn

Tm:ﬂlmh It, when In fact the Legislature

any time for professional miscon-

Court of California on habeas corpus,
the Court holding—seven Judges on the
e dismenting—that as the stat-
ute only made it an offense to practice
“*without having first procured” a cer-
tifleats, and provided no penalty for
practicing after the revocation of the
certificate, sueh a convietion could not
be upheld,

It was argued that the case of this
chiefs intended to be prohibited by the
Legislature, | am inclined to think =o,
too: but T can not find this defendant
gullty of a crime by construction, The
*tntute under which this prosecution is
based Is penal—highly penal in its pro-
vislons, It provides for a heavy fine
and logically results in forever prohib-
iting the defendant from practicing a
profession to which he has wedded
man* of the best years of his career.
That such statutes are to be construed
strictly against an offender and liber-
ally in hi= favor Is a propesition which
T have never heard disputed. To deter-
mine that & case is within the intentior
of n statute, its language musy au-
thorize us to say so.It would be danger
ous, indeed, to carry the principle tha:
A care which is within the reason or
mischief of a statute is within its pro-
visions, 8o far as to punish a crime not
enumerated in the statute, because |t
i« of equal atrocity, or of a kindred
charncter with those which are enu-
merated. “If this principle,” =aid Chief
Justice Marshall in United States vs.
Wilterberger, & Wheat. 76, “has ever
been recognized In expounding ceriminal
law, it has been in cases of considerable
irritation. which it would be unsafe to
consider as precedents forming a gen-
eral rule.’

See [United States wvs. Sheldon, 2
L L
484,

Courts  in construing statutory of-
fenses have always regarded it as their
plain duty cautiously to keep clearly
within the éxpressed will of the Legis-
laturs, lest otherwise they shall hold
an act or omission to be a crime, and

United States vs. Morris, 14 Peters

never ao intended., “I1f this rale I& vio-
lated.” sald Chief Justice Best, “the
jfate of the accused person ls decided
by the arbitrary diseretlon of the
{Judges, and not by the express author-
Iy of the lawa"
Fleteher ve, Lord Sondes, 3 Bing, 580,
It will at once be conceded that no
man should be stripped of a very val-
uable property and consigned to ignom-
inv and reproach unless it he very clefr
that s=uch high penalty have been an-
inexesd by law to the act which he has
committed  “It js more consanant to
| the principles of liberty,” says an em-
inent English Judge, “that a court
| should acquit when the Legislature in-
tended to punish, than that it should
ipunish when it was Intended to dis-
eharge him with impunity.”
See Tnited States ve, Clayton, 2 DIl
2ae”
The Attorney General evidently real-
Izl the difficulties presented by this
case for In drawing the indietment he
did not follow the language of the
statute and charge the defendant with
thaving practiced medicine “without
having first obtained™ a license, but he
charges him with practicing medicine
“without having a license so to 40,
whereas there a8 no such offense creat-
ed by the laws of Hawall
I find that there I8 no law authoriz-
Ing the convietion of the defendant In
thi= ease and It will be my duty when
nnd so often as he s prosecuted under
a similar state of facts, to discharge
him by the appropriate process of the
Court.
Lot defendant be discharged
HUMPHREYS,
Firet Judge, Firet Cireult Court
Dated, Honolulu, Oahu, Dec. 19, 1900
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THE BEST PLASTER.

A plece of flannel dampened with
"ramberiain’s Pain Balm and bound to
the affected parts Is superfor to any

plaster. When troubled with lame back
or pains in the side or chest, give it a
trial and you are certain to be more
than pleased with the prompt rellef
which it affords. Paln Balm also cures
rheumatism. One application gives re-
Hef. For sale by Benson, 8mith & Co.,
Ltd., wholesale agents,

Approval

Is almost certain to follow
inspection of OUR STOCK of

Wall Paper

The assortment Is so large
that one’s cholce ls practie-
ally unrestricted, and the
prices are so low as to ni‘nke
It possible for every home

to be beautified and bright-
ened at small cost,

Will be pleased to show
samples at any time,

Lewers & Cooke.

clne after the revocation of the licens: §
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PRINTS, Photogravures,
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THE OLD M

Copies from Paintings in the famou
Galleries of Europe . . . . }

———

2f Ban Francleco has opened & stmdio for

FRENCH CHINA FOR DECORATINC
ARTISTS MATERIALS IN LARCE VARIETY

IMPORTATION of Pleture Mouldings
PAINTINGS By local Artists.

and Frames £ or

Etchings,
instruction ia China and M

ASTERS

On Exhibition

Art Rooms of the Pacific Hardware
Company, Ltd.

FOR THE HOLIDAYS

. The Latest PYROGRAPHY OUTFITS, with

A fine line of BURNT WORK by Miss R.
Calf and Sheep Skins, Leather and Wooden Mat- ¥

Smith of San Francigeo.

To arrive—Platinoty pe and Carbon COPLEY
etc., etc. In conneetio n with the Art i

iniature Painting.

Christmas presents. Ol1L AND
Department Misg King

The Pacific Hardware Co., Ltd. !

FORT STREET, HONOULL.

WHITNEY & MARSH, |

519 Fort Street.

ERRRE

Umbprellas.
Fans.

Kid Gloves.

Purses.

Belts.
Gloves.
Ribbons.

hhahbh

Hand kerchiefs.

Sterling Silver

Shopping Bags |
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Morning Calls Appreciated.

-

WHITNEY & MARSH, LTD.

519 Fort Street.

PPl Pl s

Hair

Laces.
' Men’s

AR

Neckwear. |
Silk Waists. |
Silk Petticoats. |
Combs. |

\ %

P

Ornaments.

e P,

P

Furnishings
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Photographic
Portraits!

Get Them In Time For Christmas

Do not leave it until the last mo-
ment; take time and have first-class
work; see that your portrait has the
modelling and character that shows an
intelligent face and not retouched out
of recognition.

Will guarantee satisfaction.

Appointments made by telephone.

Gallery open Sunday mornings,

LARGE COLLECTION
OF ISLAND VIEWS

o
ART

], J. WILLIAWY stmio

Fort Street, Upstalrs.

M. K7.
MCCHESNEY & SON
Nholesale Grocers ana veaie s

!.nil_himd Shoe Findings

FORT STREET.

* jany, Honolule, anf Tunnary.

Yule Tide Presents

A Select Assortment of

FINE PERFUMES

American and European
AT

Lowest Prices.

Benson, Smith & Co,

Limited.
HOTEL AND FORT STREETS.

fawaiian Soda Works.

EMMA AND VINEYARD BTS.

——

TELEPHONE BLUE 1871
JFPROMPT DELIVERY.

Rock
For Bﬂast

White and Black Sand

IN QUANTITIES TO SUIT,

EXCAVATING CONTRACTHD FOR.
CORAL AND BOIL FOR SALE,

Dump Carts furnished by the day on
an hour's metiee.

H.R. HITCHCOCK,
Merchant Street, in Offiee cecupled by
M. D. Monsarrat.

WING WO CHAN & CO.

Ebony Furniture,
Cigars and Tobaccos,
Chinese and Japanese Teas, !
Crockery, Mattings,
Vases, Camphorwood Trunks,
Rattan Chalirs.

Silks and Satins

«o200F ALL KINDS,
210-212 Nuuanu Street,

Book and job work in the highest ary
executed at short notice, st the @A-
ZETTE office.
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